
WELCOME TO THE 2025 EDITION OF 
EXAMINATIONS, PRESENTED BY THE LERNERS 
APPELLATE ADVOCACY PRACTICE GROUP.
It’s a new year, and our editors once again have pulled 
together some of the leading appellate decisions of 2024 
from the Supreme Court of Canada and the Court of Appeal 
for Ontario. It was an exciting year for appellate lawyers, with 
decisions being released on a variety of significant and hotly 
discussed topics. In this year’s issue of Examinations, you’ll 
find summaries and commentary on decisions ranging from 
administrative law to contract interpretation, bankruptcy, 
constitutional law, and beyond.

We’ve also included a primer on the Supreme Court of 
Canada’s history, including details on how you can join in  
the celebrations for the Court’s 150th anniversary this year.

– Earl Cherniak & Rebecca Shoom
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CROWN LIABILITY:  
CANADA (ATTORNEY GENERAL) V POWER

In July 2024, the Supreme Court of Canada confirmed, 
in Canada (Attorney General) v Power, that the Crown 
can be liable in damages for passing legislation that is 
later deemed to be unconstitutional, or that was in bad 
faith or an abuse of power1. At the heart of the appeal 
was the proper balance of principles of legislative 
autonomy and government accountability, and the role 
of the court in awarding just and appropriate remedies 
for breaches of Charter rights – including individual,  
or personal, remedies for Charter breaches. 

Joseph Power was suspended from his position as 
an x-ray technician in a New Brunswick hospital in 
2011 after his supervisor discovered he had a criminal 
record for two indictable offences for which he was 
convicted in 1996, for which he served eight months’ 
imprisonment. Mr. Power tried to look for new 
employment after his suspension, but his criminal 
record prevented him from working in his field.

In 2013, Mr. Power applied for a pardon (now called 
a record suspension). At the time of his conviction, 
persons convicted of indictable offences could apply 
for a record suspension five years after their release. 
However, transitional provisions in legislation enacted 
in 2010 (the Limiting Pardons for Serious Crimes Act2) and 
2012 (the Safe Streets and Communities Act3) retroactively 
rendered Mr. Power permanently ineligible for a record 
suspension, and he was denied that relief. Those 
transitional provisions subsequently were declared 
unconstitutional by certain provincial and federal courts 
as violating s. 11(h) and (i) of the Charter.

In 2018, Mr. Power filed a notice of action in New 
Brunswick seeking a declaration of invalidity of the 
transitional provisions and damages under s. 24(1) of 
the Charter for the breach of his rights caused by the 
enactment of the provisions. In response, the Attorney 
General of Canada conceded unconstitutionality of the 
provisions but brought a motion on two questions of law: 

•	 Can the Crown, in its executive capacity, 
be held liable in damages for government 
officials and ministers preparing and drafting 
a proposed Bill that was later enacted by 
Parliament, and subsequently declared invalid 
pursuant to the Constitution Act? 

•	 Can the Crown, in its executive capacity, 
be held liable in damages for Parliament 
enacting a Bill into law, which legislation 
was later declared invalid pursuant to the 
Constitution Act?

The Court of Queen’s Bench of New Brunswick 
answered “yes” to both questions, finding that the  
state was entitled to only a limited immunity from 
Charter damages for unconstitutional legislation.  
The Court of Appeal agreed. 

The Attorney General appealed further to the SCC, 
which dismissed the appeal.

Writing for the majority, Chief Justice Wagner and 
Justice Karakatsanis held that the answer to both 
questions is, in fact, “yes”. The Crown is not entitled  
to an absolute immunity from liability for damages 
when it enacts unconstitutional legislation that 
infringes Charter rights.

The Crown may be liable for damages if legislation  
it enacts is clearly unconstitutional or if it was in bad 
faith or an abuse of power. An absolute immunity fails 
to properly reconcile the constitutional principles that 
protect legislative autonomy, such as parliamentary 
sovereignty and parliamentary privilege, and the 
principles that require the government to be held 
accountable for infringing Charter rights, such 
as constitutionality and the rule of law. Each of 
these principles is an essential part of Canada’s 
constitutional law and they all must be respected  
to achieve an appropriate separation of powers.  

“BY SHIELDING THE GOVERNMENT 
FROM LIABILITY IN EVEN THE MOST 
EGREGIOUS CIRCUMSTANCES, 
ABSOLUTE IMMUNITY WOULD SUBVERT 
THE PRINCIPLES THAT DEMAND 
GOVERNMENT ACCOUNTABILITY.”
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By shielding the government from liability in  
even the most egregious circumstances, absolute 
immunity would subvert the principles that demand 
government accountability.

This decision is a reminder that individual remedies 
remain an important tool following the enactment 
of unconstitutional legislation. The SCC ultimately 
determined that, while there is a general presumption 
against combining remedies under ss. 24(1) and 52(1) 
of the Charter, there is no categorical restriction.  
The potential to combine declarations of invalidity  
with damages must remain available where a 
declaration would fail to satisfy the functional  
need for compensation, vindication, or meaningful 
deterrence of future breaches.
1	 2024 SCC 26.
2	 SC 2010, c 5.
3	 SC 2012, c 1.

CONTRACTUAL INTERPRETATION  
& EXCLUSION CLAUSES: EARTHCO SOIL  
MIXTURES INC. V PINE VALLEY ENTERPRISES INC.

In Earthco Soil Mixtures Inc. v Pine Valley Enterprises 
Inc.,1 the SCC applied the modern, contextual approach 
to contractual interpretation, as endorsed in Sattva 
Capital Corporation v Creston Moly Corporation2, to 
clarify how explicit an exclusion clause must be in 
order to successfully contract out of statutorily implied 
conditions under provincial sale of goods legislation.

The decision arose from a contract for the purchase 
of topsoil of a specified composition. The parties 
inserted two exclusion provisions into the standard 
purchase agreement, stipulating that (i) the buyer 
would have the right to test and approve the material 
at the seller’s facility before it is shipped; and (ii) if the 
buyer waives this right to test and approve the material 
prior to shipment, the seller will not be responsible 
for the quality of the product after leaving its facility. 
Due to time constraints, the buyer chose to waive its 
right of testing and approval. After the topsoil was 
delivered, the buyer discovered it was of an incorrect 
composition. The buyer sued the seller for damages, 
alleging breach of the implied condition in s. 14 of the 
Ontario Sale of Goods Act (the “SGA”)3 that the identity of 
the goods must correspond with their description. 

The Ontario Superior Court dismissed the action on 
the basis that the contractual exclusion provisions 
constituted an express agreement to contract out 
of the SGA implied condition.4 The trial decision was 
reversed on appeal: the Court of Appeal found that 
the exclusion provisions, which referred to the goods’ 
“quality”, were insufficient to exclude statutory liability 
relating to the goods’ “identity”.5 

The majority of the SCC found that the buyer was 
not liable to the seller, upholding the decision of the 
trial judge. No “magic words” are required to exclude 
the provisions of the SGA; rather, the interpretive 
analysis for such exclusion clauses centers on the 
parties’ objective intentions, as evidenced by the 
surrounding circumstances, as opposed to “bright-line 
rules of construction”. Where the parties jointly and 
unambiguously have declared an intention to oust or 
vary the implied statutory obligation, this will suffice  
as an “express agreement” to do so.

On the plain meaning of the exclusion clauses and 
the larger factual matrix, including the commercial 
context, the term “quality” in the parties’ exclusion 
provisions was clearly and objectively intended to 
refer to the type of defect at hand (and referenced in 
the SGA). This was sufficient to constitute an “express 
agreement” to oust the SGA implied condition.

Earthco is a helpful reminder that the modern 
contractual interpretation exercise does not involve 
an overly technical approach, which could impose 
undue burdens on parties who may not appreciate 
the significance of particular wording. “Magic words” 
are unlikely to be required. Rather, contractual 
interpretation — including in the context of exclusion 

“NO ‘MAGIC WORDS’ ARE REQUIRED TO 
EXCLUDE THE PROVISIONS OF THE SGA; 
RATHER, THE INTERPRETIVE ANALYSIS 
FOR SUCH EXCLUSION CLAUSES 
CENTERS ON THE PARTIES’ OBJECTIVE 
INTENTIONS, AS EVIDENCED BY THE 
SURROUNDING CIRCUMSTANCES, AS 
OPPOSED TO ‘BRIGHT-LINE RULES OF 
CONSTRUCTION’.”
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clauses that could impact the application of statutory 
conditions – is purposive, focused on identifying the 
parties’ objective intentions as revealed in the words  
of the contract and the surrounding circumstances.
1	 2024 SCC 20.
2	 2014 SCC 53.
3	 RSO 1990, c S.1.
4	 2020 ONSC 601.
5	 2022 ONCA 265.

ADMINISTRATIVE LAW TRIFECTA:  
YATAR, AUER, AND TRANSALTA

In 2024, the Supreme Court of Canada delivered a trio 
of important decisions clarifying the contours of judicial 
review in the post-Vavilov administrative law world. 

YATAR V TD INSURANCE MELOCHE MONNEX, 2024 SCC 8 

In March 2024, the SCC clarified when courts can hear 
judicial review applications in the context of a limited 
statutory right of appeal.

Yatar v TD Insurance Meloche Monnex arose from an 
insurance company’s denial of certain statutory accident 
benefits following a motor vehicle collision. The injured 
individual, Ms. Yatar, appealed the denial to the Ontario 
Licence Appeal Tribunal (“LAT”), which denied the 
appeal. Ms. Yatar requested that the LAT reconsider its 
decision but again was denied. She then simultaneously 
appealed the reconsideration decision to the Ontario 
Divisional Court and applied for judicial review.

The Divisional Court,1 and the Ontario Court of Appeal 
on further appeal,2 declined to undertake judicial 
review and dismissed the statutory appeal. LAT’s 
enabling statute restricts appeals from the LAT to 
questions of law only, while Ms. Yatar’s application 
engaged issues of fact and mixed fact and law.

Ms. Yatar appealed to the SCC, which allowed the 
appeal.3 The Court found that the lower courts had 
erred in concluding that judicial review would be 
available only in “exceptional circumstances” or “rare 
cases” where there is a limited right of appeal. It was 
inappropriate to infer that a limited statutory right of 
appeal was indicative of legislative intent to restrict 
access to judicial review for other issues.

The SCC clarified that, even if a limited statutory 
right of appeal exists, a right to seek judicial review 
remains. Courts have discretion to hear the judicial 
review application on the merits and deny relief if 
appropriate, but that discretion does not allow courts 
to decline to consider the application. Therefore, 
parties simultaneously can appeal via a statutory right 
of appeal and commence an application for judicial 
review on issues not dealt with in the statutory right  
of appeal (as was the case in Yatar).

The Court left open the possibility that judicial review 
jurisdiction can be ousted successfully in situations 
where there is an appropriate alternative forum or 
remedy to an individual affected by an administrative 
decision. In this case, the statutory right of appeal and 
the LAT internal reconsideration mechanism were not 
adequate alternative remedies: the right of appeal was 
restricted to errors of law only, and the reconsideration 
decision itself was the subject of review.

The SCC proceeded to conduct the judicial review 
on a reasonableness standard. It held that the 
LAT’s decision was unreasonable because it failed 
to consider the effect of the insurance company’s 
reinstatement of accident benefits, which was a 
relevant legal constraint. The Court therefore allowed 
the appeal and remitted the matter back to the LAT.

Of note, the Court left “for another day” the issue of 
when courts can hear judicial review applications in 
the context of privative clauses that seek to bar or 
restrict judicial review.

In the wake of Yatar, parties dissatisfied with an 
administrative decision on issues that fall outside 
the scope of a limited right of appeal are not without 
recourse to the courts via judicial review application. 
However, the scope of statutory rights of appeal, 
alternative forums and remedies, and privative  
clauses must be carefully considered, as they may 
impact the availability of judicial review. 



EXAMINATIONS 2025

LERNERS.CA  |  6

AUER V AUER, 2024 SCC 36

Eight months after the release of Yatar, the SCC 
provided further clarity in the administrative law 
sphere, this time in relation to judicial reviews of 
subordinate legislation and the factors that must be 
considered in challenges to the vires of such legislation.

Auer v Auer involved a challenge to the Federal Child 
Support Guidelines (the “Guidelines”),4 a regulation 
under the Divorce Act.5 The Guidelines determine the 
amount of child support paid in situations of divorce. 
The Appellant, a divorced parent, took issue with the 
Guidelines requiring that the payor parent pay a greater 
amount of child-related costs than the recipient parent.

The Appellant applied for judicial review, challenging  
the Guidelines as ultra vires. The Alberta Court of Queen’s 
Bench (as it then was) dismissed the application.6  
The Alberta Court of Appeal upheld the dismissal but 
was divided on the applicable standard of review.7 

The SCC dismissed the appeal and confirmed that  
a reasonableness standard presumptively applies  
to reviews of subordinate legislation.8 

The Vavilov9 framework, including its presumption of  
a reasonableness standard, remains the starting point 
when determining the applicable standard of review. 
However, Vavilov does not explicitly settle the standard 
of review when reviewing the vires of subordinate 
legislation. The Court clarified the applicable standard 
is reasonableness, because there was no legislative 
indication that the Guidelines must be reviewed  
on a different standard and the rule of law did not 
require a correctness standard in the circumstances.  
A vires review of subordinate legislation may require 
a correctness standard of review only in exceptional 
circumstances: if the governing legislation says so  
or if the rule of law requires it. 

The Court extensively discussed the role of pre-Vavilov 
administrative law jurisprudence, with specific focus 
on its decision in Katz Group Canada Inc. v Ontario 

(Health and Long-Term Care),10 which addressed  
the validity of certain pharmaceutical regulations.  
Auer reinforces the continued relevance and 
applicability of pre-Vavilov case law in appropriate 
circumstances, and that many of the principles for 
assessing the vires of subordinate legislation set out  
in Katz Group remain applicable. In particular:

•	 For a regulation to be ultra vires, it must be 
inconsistent with the objective of the enabling 
statute or the scope of the statutory mandate;

•	 Regulations benefit from a presumption 
of validity. The burden is on the challenger 
to demonstrate invalidity. Where possible, 
regulations should be construed in a manner 
that renders them intra vires;

•	 Challenged regulations, and their enabling 
statutes, are interpreted using a broad and 
purposive approach; and

•	 Assessing the vires of subordinate legislation 
does not involve an assessment of the policy 
merits of the regulations.

However, the SCC ruled that the Katz Group principle 
that regulations “must be ‘irrelevant’, ‘extraneous’ or 
‘completely unrelated’ to the statutory purpose” to be 
ultra vires is no longer applicable. Injecting such a highly 
deferential threshold into the review of subordinate 
legislation conflicts with the degree of scrutiny required 
under a reasonableness standard of review and deviates 
from the objectives of simplicity, predictability, and 
coherence that Vavilov sought to achieve. Instead, the 
inquiry to be undertaken is to ensure that the delegate’s 
authority falls within a reasonable interpretation of the 
enabling statute, having regard to relevant constraints 
on the delegate’s authority.

Applying these principles, the SCC determined that 
the Guidelines fell reasonably within the Governor in 
Council’s authority under s. 26.1 of the Divorce Act, 
which was very broad. 

This case reinforces the pre-eminence of Vavilov as 
the starting place for any administrative standard of 
review analysis and diminishes, to some extent, the 
deference reviewing courts previously afforded to 
subordinate legislation when conducting vires reviews. 

“[THE] PRINCIPLE THAT REGULATIONS 
“MUST BE ‘IRRELEVANT’, ‘EXTRANEOUS’ 
OR ‘COMPLETELY UNRELATED’ TO THE 
STATUTORY PURPOSE” TO BE ULTRA 
VIRES IS NO LONGER APPLICABLE.”
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TRANSALTA GENERATION PARTNERSHIP V ALBERTA,  
2024 SCC 37

In TransAlta Generation Partnership v Alberta, the 
companion case to Auer, the SCC used operationalized 
and further clarified the principles it set out in Auer  
for reviewing the vires of subordinate legislation.

In 2016, Alberta and TransAlta entered an off-coal 
agreement for TransAlta to cease coal fired emissions 
in exchange for transition payments. Subsequently, 
the 2017 Alberta Linear Property Assessment Minister’s 
Guidelines (the “Linear Guidelines”) were passed under 
the Municipal Government Act11. The Linear Guidelines set 
out how certain types of properties are to be assessed 
for taxation and that parties to off-coal agreements 
are ineligible to claim certain depreciation amounts. 
TransAlta was impacted by the Linear Guidelines.

TransAlta challenged the vires of the Linear 
Guidelines, arguing that they violated the rule against 
administrative discrimination and were inconsistent 
with the purposes of the enabling statute.

The Alberta Court of Queen’s Bench (as it then was) 
dismissed TransAlta’s application for judicial review,12 
as did the Court of Appeal.13 Both courts relied on the 
“irrelevant”, “extraneous”, or “completely unrelated” 
threshold established in Katz Group (and since 
discarded in Auer).

On further appeal to the SCC, the Court applied  
Auer and confirmed that the applicable standard of 
review of subordinate legislation is reasonableness, 
absent the legislature indicating otherwise or a 
question of law arising which should be reviewed  
for correctness.14 Applying that standard, the Court 
found that the Linear Guidelines were intra vires the 
Minister of Municipal Affairs.

Administrative discrimination is the drawing of 
distinctions that are discriminatory because they  
treat people to whom enabling legislation applies 
differently. It is different than Charter or human  
rights discrimination but is, nonetheless, invalid  
except in two situations: where the discrimination  
is authorized expressly or by necessary implication  
by the enabling legislation. 

The Linear Guidelines discriminated by singling out 
parties who are involved in off-coal agreements 
as ineligible to claim additional depreciation. The 
Municipal Government Act did not expressly authorize 
the Minister to discriminate but did so by necessary 
implication. The Minister was granted broad authority 
to make regulations for establishing assessments, 
processes, and procedures to value properties  
for tax purposes and to make regulations having 
regard to the specifications and characteristics 
of a property. It was not possible to construe that 
legislative authority without contemplating that the 
Minister would draw distinctions between properties 
because of their specifications and characteristics. 
Therefore, by necessary implication and the drawing 
of distinctions on the basis of specifications and 
characteristics of properties, the SCC found that the 
Minister had authority to discriminate and did so in 
a reasonable manner, consistent with the enabling 
legislation’s purpose of ensuring assessments of 
properties for tax purposes are current and correct. 

TransAlta serves as a useful demonstration of how 
the principles set out in Auer are applied, as well as 
how courts will assess the principle of administrative 
discrimination with reference to the enabling legislation.
1	 2021 ONSC 2507 (Div Ct).
2	 2022 ONCA 446.
3	 2024 SCC 8.
4	 SOR/97-175.
5	 RSC 1985, c 3 (2nd Supp).
6	 2021 ABQB 370.
7	 2022 ABCA 375.
8	 2024 SCC 36.
9	 Canada (Minister of Citizenship and Immigration) v Vavilov, 2019 SCC 65.
10	 2013 SCC 64.
11	 RSA 2000, c M-26.
12	 2021 ABQB 37.
13	 2022 ABCA 381.
14	 2024 SCC 37.
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LIMITS ON DISCHARGE ON BANKRUPTCY: 
POONIAN V BRITISH COLUMBIA  
(SECURITIES COMMISSION) 

In Poonian v British Columbia (Securities Commission),1 
the SCC reviewed key principles of Canadian bankruptcy 
law, focusing on the boundaries of the “fresh start” 
principle within the Bankruptcy and Insolvency Act (the 
“BIA”).2 The key provisions under review were ss. 178(1)
(a) and 178(1)(e) of the BIA, which exempt certain debts 
from discharge due to their moral, ethical, or societal 
implications, reflecting a nuanced balance between  
the goal of financial rehabilitation and the protection  
of broader public interests.

Poonian centered on the impact of bankruptcy on 
two categories of penalties imposed by the British 
Columbia Securities Commission (“BCSC”) on the 
appellants for market manipulation: significant 
administrative penalties ($10 million for Mr. Poonian 
and $3.5 million for Ms. Poonian) and disgorgement 
orders (totaling approximately $5.6 million). The 
Poonians later filed for bankruptcy. The BCSC argued 
that the securities penalties should not be discharged 
under s. 178(1) of the BIA.

Under the BIA, bankrupt individuals generally 
receive a “fresh start,” meaning that their debts are 
discharged to relieve them of undue financial burdens 
and facilitate their reintegration into economic life. 
However, this principle has defined limits under 
s. 178(1), which provides that debts arising from 
particularly egregious conduct are non-dischargeable. 
The intent is to prevent individuals from using 
bankruptcy as a mechanism to escape liability for 
harmful or morally blameworthy actions, such as 
fraud or penalties imposed by the courts.

The SCC held that neither the administrative penalties 
nor the disgorgement orders ordered by the BCSC 
were exempt from discharge on bankruptcy as “any 
fine, penalty, restitution order or other order similar 
in nature to a fine, penalty or restitution order, 
imposed by a court in respect of an offense”.3 Because 
administrative penalties are imposed by regulatory 
bodies rather than courts, they do not meet the strict 
“imposed by a court” criterion.

The disgorgement orders, however, were held to 
be non-dischargeable under s. 178(1)(e) of the BIA 

as “any debt or liability resulting from obtaining 
property or services by false pretences or fraudulent 
misrepresentation.” Disgorgement orders are directly 
linked to misconduct and inherently tied to the value of 
the property obtained through the misconduct, and the 
misconduct at issue here was fraudulent.

The Court’s ruling reinforces that, for a debt to survive 
discharge under BIA s. 178(1)(e), there must be a direct 
causal link between the debt and the fraudulent act. 
This “direct link requirement” is essential to limit the 
types of claims that can survive bankruptcy to only 
those clearly tied to morally reprehensible conduct, 
ensuring that only the most blameworthy debts fall 
outside the fresh start principle.

The Court also rejected the proposition that only direct 
victims of fraud could seek exemption from discharge 
under s. 178(1)(e). The BCSC, while not a direct victim, 
acted as a regulatory body representing the public 
interest. Even if the harmed party is not the direct 
creditor, debts arising directly from deceitful actions 
that caused third-party harm can still be exempt 
from discharge if they meet the strict causation 
and harm requirements outlined in the BIA. Poonian 
therefore preserves the ability of public institutions, 
like securities regulators, to enforce sanctions for 
fraudulent behaviour even when they are not the direct 
victims of the fraud.

Poonian is particularly significant for its policy 
implications, balancing the BIA’s goal of financial 
rehabilitation with the interest in protecting the public 
from unscrupulous conduct. While the BIA supports 
the concept of a fresh start, this relief is reserved for 
honest but unfortunate debtors, not those who have 
willfully engaged in fraudulent acts. In this sense, the 
Court’s ruling serves as a deterrent, signaling that 
financial misconduct, especially where the wrongdoer 
gains at the expense of others, may carry lingering 
liabilities despite bankruptcy proceedings.

“WHILE THE BIA SUPPORTS  
THE CONCEPT OF A FRESH START,  
THIS RELIEF IS RESERVED FOR 
HONEST BUT UNFORTUNATE DEBTORS, 
NOT THOSE WHO HAVE WILLFULLY 
ENGAGED IN FRAUDULENT ACTS”
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The decision also reaffirms the narrow scope of BIA s. 
178(1) exceptions, preventing an overly punitive reading 
that might discourage honest debtors from seeking 
bankruptcy relief out of fear that regulatory penalties 
could persist indefinitely.

This case is a landmark in delineating the boundaries 
of Canada’s bankruptcy laws, reinforcing that the 
BIA’s fresh start principle has limits in cases involving 
fraudulent conduct. The Court’s analysis reflects 
a commitment to the statute’s text and purpose, 
narrowing the interpretation of non-dischargeable 
debts to ensure only directly causative and morally 
reprehensible conduct results in lasting liabilities. 
Through its careful approach, the Court preserved 
the rehabilitative purpose of bankruptcy for honest 
debtors while upholding accountability and public trust 
in the financial markets, reinforcing that the fresh start 
principle will not shield debts arising from deceitful 
actions against the public or vulnerable investors.
1	 2024 SCC 28.
2	 RSC 1985, c B-3.
3	 RSC 1985, c B-3, s 178(1)(a).

GOOD FAITH CONTRACTUAL PERFORMANCE: 
JONES V QUINN

In Jones v Quinn, the Court of Appeal for Ontario 
confirmed that parties to options contracts must 
perform their contractual obligations in good faith, 
including by cooperating to achieve the objects of  
the contract.1 

The SCC recognized this duty of cooperation in 
2014 in Bhasin v Hrynew,2 as part of an (open) set 
of doctrines falling under the larger umbrella of 
the “general organizing principle” of “good faith 
contractual performance”. To date, the duty of good 
faith cooperation has received relatively little attention 
within the jurisprudence. Jones v Quinn thus serves  
as a noteworthy early application, and expansion,  
of this aspect of the duty of good faith. 

The case arose from Ms. Jones’ 2017 transfer of real 
property to Mr. Quinn as temporary financing relief. 
The transfer agreement included a “buyback” clause 
providing that, within eight years, Ms. Jones could 
purchase the property back. In 2020 and 2021,  
Ms. Jones attempted to initiate the buyback process by 
delivering to Mr. Quinn’s agent an unconditional offer 

to purchase the property. Mr. Quinn’s agent attempted 
to thwart this process, including by (i) acknowledging 
receipt of, but not signing, the agreement of purchase, 
despite Ms. Jones’ ongoing efforts to finalize the terms 
of the transaction; and (ii) delaying in retaining counsel 
to represent Mr. Quinn on the transaction and failing to 
advise that he had done so until late on the proposed 
closing date. As a result, the transaction did not close, 
and Mr. Quinn’s agent notified Ms. Jones that she had 
breached the buyback provision due to a failure to 
tender. Both parties applied for various remedies.

Ms. Jones was entirely successful before the 
application judge, who found that Mr. Quinn had 
breached the buyback clause and ordered Mr. Quinn  
to permit Ms. Jones to repurchase the property.3  
Mr. Quinn appealed.

The Court of Appeal largely upheld the decision 
of the application judge, including the granting 
of an injunction to permit the buyer to purchase 
the property. The buyback provision was properly 
characterized as a binding “option to purchase” the 
property, as opposed to a more nebulous “agreement 
to agree”. It did not explicitly set out how the contract 
of sale could be created by the option holder, a 
requirement of an option pursuant to Mitsui & Co. 
(Canada) Ltd. v Royal Bank,4 but interpreting the 
provision in light of the surrounding circumstances 
resulted in an interpretation that granted Ms. Jones 
the right to trigger the repurchase process via notice.

Therefore, the contracting parties were required to 
perform the buyback process, should it be triggered, in 
good faith. Mr. Quinn breached his duty of good faith by 
attempting to obstruct Ms. Jones’ “legitimate efforts to 
exercise her right to repurchase the Property”.

“EVEN WHERE PARTIES HAVE  
NOT EXPLICITLY OUTLINED A 
PROCEDURE FOR EXERCISING AN 
OPTION, A PARTY WILL STILL BE 
PROTECTED FROM UNREASONABLE 
ATTEMPTS TO INTERFERE IN THE 
OPTION’S EXERCISE.”
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Jones v Quinn demonstrates that the contractual duty  
of good faith continues to be shaped and expanded. 
Even where parties have not explicitly outlined a 
procedure for exercising an option, a party will still  
be protected from unreasonable attempts to interfere 
in the option’s exercise.
1	 2024 ONCA 315.
2	 2014 SCC 71.
3	 2022 ONSC 4429.
4	 1995 CanLII 87 (SCC).

EMPLOYEE PRIVACY RIGHTS:  
YORK REGION DISTRICT SCHOOL BOARD V 
ELEMENTARY TEACHERS FEDERATION

York Region District School Board v Elementary Teachers’ 
Federation of Ontario was an important SCC decision 
relating to labour law and privacy rights.

The case arose from a private log that two Ontario 
elementary school teachers used to keep notes about 
certain interpersonal issues. The log was started and 
accessed through personal Gmail accounts, and stored in 
the cloud as a private Google Docs document. The school 
principal learned about the log and attempted to find it 
through an IT search, but no log was found on any of the 
Board’s storage drives. One day, the principal entered 
one of the teacher’s classroom for unrelated purposes 
when the teacher was not present, but her laptop was 
left on with the log open. The principal read the log and 
took screenshots with his cellphone. The school board 
then issued written reprimands to the teachers.

The teachers’ union grieved the discipline, claiming 
that the search violated the teachers’ right to privacy  
at work (but not that there was a Charter violation).  
The labour arbitrator dismissed the grievance. She 
found that there was a reasonable expectation of 
privacy in the log, but in balancing the privacy interests 
of the employees with the Board’s right to manage  
its enterprise, the balance favoured the Board. 

The union applied for judicial review before the  
Ontario Divisional Court. The court upheld the 
arbitrator’s decision as reasonable, concluding  
that an employee does not have a right under s. 8  
of the Charter to be protected against unreasonable 
search and seizure at work.1 

On further appeal, the Court of Appeal for Ontario 
reversed the Divisional Court’s decision and quashed 
the arbitrator’s award, holding that the court erred in 
concluding that s. 8 of the Charter did not apply.2 

The case was appealed to the Supreme Court of 
Canada. In a majority decision written by Justice 
Rowe, the Court agreed with the Court of Appeal’s 
conclusion, but reached this outcome through a 
different path.3 

The Court concluded that teachers are protected by  
s. 8 of the Charter in the workplace. Ontario public 
school boards are inherently governmental and, 
therefore, all of their activities are subject to the Charter. 

As the Charter applied, it was insufficient for the 
arbitrator to revert to the well-developed common law 
privacy rights framework, or any other framework. 
Section 8 of the Charter was a legal constraint that 
applied to the arbitrator’s decision. She therefore 
was required to decide the grievance in a manner 
consistent with the requirements of s. 8. Her failure  
to do so was fatal to her award, and it was set aside.4 

In a concurring opinion, Justices Karakatsanis  
and Martin agreed that the Charter applies to public 
school boards. However, in their view, the arbitrator’s 
reasons demonstrated that she appreciated the  
s. 8 privacy framework applied, and this constrained 
her decision. They viewed the arbitral award as 
unreasonable because it was not consistent with  
the principle of content neutrality: the arbitrator 
examined the teachers’ privacy interest in the log 
at issue based on what it revealed, when the actual 
contents of the log “could not reasonably be relevant  
to the question she was required to answer” pursuant 
to s. 8 jurisprudence.

“THE SCC CLARIFIED THE QUESTION  
AS TO WHETHER THE CHARTER APPLIES 
TO ONTARIO PUBLIC SCHOOL BOARDS. 
THE ANSWER — A RESOUNDING  
YES — WILL BE IMPORTANT FOR 
PUBLIC SCHOOL BOARDS AS THEY 
MOVE FORWARD.”
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In this decision, the SCC clarified the question as 
to whether the Charter applies to Ontario public 
school boards. The answer — a resounding yes — 
will be important for public school boards as they 
move forward. It will also provide guidance to other 
institutions that may fall within the category of 
“inherently governmental”.

Further, the Court’s application of a correctness 
standard of review, due to the constitutional nature 
of the issue, may signal that more administrative 
decisions will be reviewed for correctness where  
they engage Charter rights.
1	 2020 ONSC 3685 (Div Ct). Interestingly, the majority decision  

at the Divisional Court was written by Justice O’Bonsawin,  
who is now a justice of the Supreme Court of Canada and  
recused herself from the subsequent SCC hearing.

2	 2022 ONCA 476.
3	 2024 SCC 22.
4	 The Court noted that the proper remedy would have been  

to set aside the arbitrator’s award and send the matter back  
for consideration by the arbitrator. However, the matter was  
by then moot, as the written reprimand had been removed from  
the teachers’ records, so the Court simply set aside the award.

RECOGNITION OF INDIGENOUS  
SELF-GOVERNMENT: REFERENCE RE AN ACT 
RESPECTING FIRST NATIONS, INUIT AND METIS 
CHILDREN, YOUTH AND FAMILIES

The Government of Quebec’s challenge to the Act 
Respecting First Nations, Inuit and Métis Children, 
Youth and Families (“the Act”)1 raised significant 
constitutional questions about Canada’s legislative 
jurisdiction under s. 91(24) of the Constitution Act, 1867, 
which grants Parliament jurisdiction over “Indians, 
and Lands reserved for the Indians”.2 At issue was 
whether the Act exceeded federal jurisdiction by 
affirming Indigenous self-governance in child and 
family services, establishing national standards, and 
implementing aspects of the United Nations Declaration 
on the Rights of Indigenous Peoples (“UNDRIP”).

The Act aims to rectify systemic inequalities and 
promote the well-being of Indigenous children 
by establishing national standards and providing 
Indigenous peoples with effective control over their 
children’s welfare. It was conceived to address the 
legacy of colonial policies that disrupted Indigenous 
families and communities, such as residential schools 
and the Sixties Scoop.

The Attorney General of Quebec referred the question 
of the Act’s constitutional validity, with respect 
to Parliament’s jurisdiction under s. 91(24) of the 
Constitution Act, 1867, to the Quebec Court of Appeal. 
The Quebec Court of Appeal upheld most of the Act, 
but invalidated ss. 21 and 22(3), which prioritize 
Indigenous laws over conflicting provincial laws.3 

The SCC reversed the lower court’s decision, affirming 
the Act’s validity in its entirety.4 

The Court held that the Act’s focus on Indigenous 
children’s welfare falls squarely within Parliament’s 
jurisdiction under s. 91(24). Its core purpose is 
safeguarding the well-being of Indigenous children by 
promoting culturally appropriate services. Incidental 
effects on provincial public services do not undermine 
the Act’s constitutional validity. Further, overlapping 
federal and provincial jurisdiction is common, 
particularly in areas like Indigenous child welfare, 
which has both federal dimensions (protection of 
Indigenous identity) and provincial aspects (delivery  
of child services).

The Court also held that the Act, while a significant 
recognition of Indigenous self-government rights, is 
not an amendment of s. 35 of the Constitution Act, 1982, 
which recognizes and affirms the “existing aboriginal 
and treaty rights of the aboriginal peoples of Canada”.5 
The Act is an expression of Parliament’s commitment 
to reconciliation, binding the Crown to acknowledge 
and respect Indigenous laws regarding child and 
family services. While Parliament cannot unilaterally 
amend the Constitution to expand Indigenous rights 
under s. 35, the legislative affirmation in the Act serves 
as a framework for reconciliation without altering the 
constitutional structure.

Sections 21 and 22(3) of the Act, which the lower court 
had invalidated, specifically were held not to alter the 
constitutional architecture. Section 22(3) was upheld 
as simply a legislative restatement of the doctrine of 
federal paramountcy. Section 21 validly incorporates 
by reference the laws of Indigenous groups in relation 
to child and family services, which is permissible 
within Canadian legislative drafting practices. Rather 
than disturbing Canada’s constitutional architecture, 
these paramountcy provisions reinforce it by ensuring 
that Indigenous laws are applied as federal law in 
certain areas, respecting Indigenous autonomy while 
aligning with the Crown’s duty to act honourably in its 
relations with Indigenous communities.
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The Court’s decision also underscores the Act’s 
alignment with Canada’s obligations under UNDRIP 
and its broader commitment to reconciliation. 
The standards established by the Act address the 
overrepresentation of Indigenous children in child 
welfare systems, which often has resulted in the 
cultural dislocation of Indigenous families. The 
UNDRIP framework provides a foundation for these 
standards, emphasizing Indigenous families’ rights  
to maintain shared responsibility for child upbringing. 
The Act’s practical effects – ensuring Indigenous 
children remain within their cultural and familial 
contexts – align with both Canadian constitutional 
principles and international commitments.

In sum, the SCC upheld the Act as a valid exercise of 
federal legislative authority, reinforcing the principle 
that Parliament can enact legislation to advance 
reconciliation. This outcome reflects an evolving view 
of Canada’s constitutional framework, accommodating 
Indigenous self-governance while maintaining the 
integrity of federal and provincial jurisdictions.
1	 SC 2019, c 24.
2	 30 & 31 Vict, c 3.
3	 2022 QCCA 185.
4	 2024 SCC 5.
5	 Schedule B to the Canada Act 1982, 1982, c 11 (UK).

CABINET CONFIDENTIALITY:  
ONTARIO (AG) V ONTARIO (IPC)

In Ontario (Attorney General) v Ontario (Information and 
Privacy Commissioner), the SCC ruled that mandate 
letters delivered by the Premier of Ontario to his 
cabinet shortly after his party formed government 
in 2018 were exempt from disclosure to the public 
pursuant to s. 12(1) of Ontario’s Freedom of Information 
and Protection of Privacy Act (“FIPPA”).1

A journalist from the Canadian Broadcasting 
Corporation (“CBC”) requested access to 23 mandate 
letters delivered by the Ontario Premier to each of his 
cabinet ministers after the provincial election in 2018. 
These letters set out his views on policy priorities  
for the government’s term in office. The Cabinet  
Office declined the journalist’s request, claiming  
the letters were exempt from disclosure pursuant to  
s. 12(1) of FIPPA.2 Section 12(1) creates an exemption 
“where the disclosure would reveal the substance of 
deliberations” for a range of documents, attempting 
to balance public disclosure with the confidentiality 
required by the executive branch to govern effectively. 

CBC appealed the Cabinet Office’s decision to Ontario’s 
Information and Privacy Commissioner (“IPC”), who 
determined that the mandate letters were not exempt 
from disclosure. The letters memorialized decisions 
that were already taken and would not reveal the 
substance of deliberations. This did not engage the 
purpose of the exemption in s. 12(1): to promote 
free and frank discussion among Cabinet members 
without concern for the chilling effect that might result 
from disclosure of the statements or material that is 
being deliberated. In other words, s. 12(1) of FIPPA is 
designed to protect the process and not the outcome. 
The mandate letters revealed the “endpoint” of the 
Premier’s formulation of the policies and goals to be 
achieved by each Ministry, and not the views, opinions, 
thoughts, ideas, and concerns of each Minister. 

The Attorney General of Ontario sought judicial review 
of the IPC decision before the Ontario Divisional Court. 
The Divisional Court determined that the decision was 
reasonable.3 The Court of Appeal agreed.4 

The Attorney General appealed to the Supreme Court 
of Canada, which found the IPC decision unreasonable 
and overturned the Court of Appeal’s decision.

“THE ACT’S PRACTICAL EFFECTS – 
ENSURING INDIGENOUS CHILDREN 
REMAIN WITHIN THEIR CULTURAL  
AND FAMILIAL CONTEXTS — 
ALIGN WITH BOTH CANADIAN 
CONSTITUTIONAL PRINCIPLES AND 
INTERNATIONAL COMMITMENTS.”
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Writing for the majority, Justice Karakatsanis 
ruled that the mandate letters were protected from 
disclosure under s. 12(1) of FIPPA. The SCC determined 
that, while the IPC paid careful attention to the text 
of FIPPA and considered the purposes of Cabinet 
confidentiality, he did not engage meaningfully with 
the legal and factual context. Cabinet confidentiality 
creates conditions that are necessary to ensure an 
effective government. The mandate letters reflected 
the view of the Premier on the importance of certain 
policy priorities and marked the initiation (rather  
than the end) of a “fluid process of policy formulation” 
within Cabinet. They revealed the substance of  
Cabinet deliberations. 

Justice Karakatsanis concluded: “In approaching 
assertions of Cabinet confidentiality, administrative 
decision makers and reviewing courts must be 
attentive to the vital importance of public access  
to government-held information but also to Cabinet 
secrecy’s core purpose of enabling effective 
government, and its underlying rationale of  
efficiency, candour, and solidarity.” 
1	 2024 SCC 4.
2	 RSO 1990, c F.31, s 12(1).
3	 2020 ONSC 5085 (Div Ct).
4	 2022 ONCA 74. In dissent, Justice Lauwers would have found  

that the decision was unreasonable for several reasons, but mainly 
because it eroded the sphere of Cabinet privilege that s. 12(1)  
is intended to preserve.

5	 2024 SCC 4 at para 61.

PRIVATE LAW INTERVENTIONS: VENTO 
MOTORCYCLES, INC. V UNITED MEXICAN STATES

In Vento Motorcycles, Inc. v United Mexican States,  
the Court of Appeal for Ontario confirmed that a  
higher threshold applies on applications for leave  
to intervene made in the context of private dispute,  
as opposed to a public one.1 

The decision arose in the context of an appeal of a 
dismissed application to set aside an arbitral award 
made in a NAFTA arbitration. One of the issues on 
the appeal was the proper standard of review for a 
set-aside based on procedural fairness. Samuelson-
Glushko Canadian Internet Policy and Public Interest 
Clinic (“CIPPIC”), a legal clinic based at the University 
of Ottawa that has intervened in numerous significant 
arbitration cases at the Supreme Court of Canada, 
sought leave to intervene on the issue of the test for 
procedural unfairness under the UNCITRAL Model 
Law on International Commercial Arbitration.2 

The Court of Appeal confirmed that, in a motion for 
leave to intervene, it considers “the nature of the 
case, the issues which arise and the likelihood of the 
applicant being able to make a useful contribution to 
the resolution of the appeal without causing injustice 
to the immediate parties”. Applying those factors, the 
court denied CIPPIC leave to intervene.

There were three primary bases for the court’s decision:

1.	 CIPPIC had not demonstrated why its advocacy 
work and mandate aligned with the arguments 
it intended to make as an intervener. It failed to 
provide a sufficient link between its expertise 
and the particular issue upon which it sought 
to intervene, and it had not explained how its 
proposed arguments were informed by its 
unique perspectives on the appeal issues.

2.	 The nature of the case did not support the 
proposed intervention. It involved narrow, 
fact-specific issues that were tied to particular 
underlying findings and decisions, and engaged 
no access to justice or constitutional issues.

3.	 The proposed intervention ran an unjustified 
risk of expanding the scope of the appeal, 
increasing cost and complexity, and causing 
injustice to the parties.

“CABINET CONFIDENTIALITY  
CREATES CONDITIONS THAT  
ARE NECESSARY TO ENSURE  
AN EFFECTIVE GOVERNMENT.  
THE MANDATE LETTERS…  
REVEALED THE SUBSTANCE OF 
CABINET DELIBERATIONS.”
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This outcome confirms that, in a private dispute  
(as the court characterized this case), the standard  
for intervener status is more onerous than in a dispute 
with clearer public elements. The line between public 
and private disputes is not always clear. What on its 
face looks like a private dispute in fact may raise 
issues going far beyond the interests of the immediate 
parties. Proposed interveners, even seasoned ones, 
should be prepared to clearly and in detail address 
this issue, as well as the content of their proposed 
arguments and how those arguments tie to their 
mandate, expertise, and the issues in the case. 
CIPPIC’s choice not to file a draft factum appeared 
to be a particular source of difficulty for the court, 
potentially signaling a stricter judicial attitude toward 
interventions more generally going forward.
1	 2024 ONCA 480.
2	 UNCITRAL, Annex 1, UN Doc A/40/17 (1985), with amendments  

as adopted in 2006 (7 July 2006). The Model Law is incorporated  
in Schedule 2 of the International Commercial Arbitration Act, 2017,  
SO 2017, c 2, Sch 5.

IP ADDRESSES & PRIVACY: R V BYKOVETS

In R v Bykovets, the Supreme Court of Canada 
determined that computer IP addresses attract  
a reasonable expectation of privacy. Therefore, a 
request by the state for an IP address is a search 
engaging the right to be secure against unreasonable 
search and seizure under s. 8 of the Canadian Charter  
of Rights and Freedoms.

The case arose from an investigation into fraudulent 
purchases made from a liquor store in Alberta.  
The police obtained the IP addresses used for the 
purchases from the third-party processor that managed 
the store’s online sales, then obtained a production 
order compelling the internet service provider (“ISP”)  
to disclose the name and physical address of the 
customer for each IP address. Using this subscriber 
information, the police sought and executed search 
warrants and ultimately arrested Mr. Bykovets.

At trial, Mr. Bykovets challenged the police request  
to obtain IP addresses, alleging it violated his s. 8  
right against unreasonable search and seizure.  
The trial judge rejected the challenge on the basis  
that Mr. Bykovets had no reasonable expectation  
of privacy in his IP address, such that his s. 8 right  
was not engaged, and convicted Mr. Bykovets of  
14 offence related to the fraudulent purchases.1  
Mr. Bykovets appealed his conviction. The Alberta 
Court of Appeal agreed with the trial judge’s  
conclusion with respect to s. 8.2 

On further appeal, the SCC found that Mr. Bykovets  
had a reasonable expectation of privacy in his IP 
address. Mr. Bykovets’ conviction therefore was set 
aside and a new trial was ordered.

Writing for the majority, Justice Karakatsanis 
explained that IP addresses must be captured if  
s. 8 of the Charter is to meaningfully protect online 
privacy in the modern digital world. IP addresses  
are “the crucial link between an Internet user and  
their online activity”; “the key to unlocking a user’s 
Internet activity and, ultimately, their identity”.

Courts determine whether a reasonable expectation  
of privacy exists, for the purposes of s. 8, with reference 
to four factors:

1.	 the subject matter of the search; 

2.	 the claimant’s interest in the subject matter; 

3.	 the claimant’s subjective expectation of 
privacy; and 

4.	 whether the subjective expectation of privacy 
was objectively reasonable.

“IP ADDRESSES ARE ‘THE CRUCIAL  
LINK BETWEEN AN INTERNET  
USER AND THEIR ONLINE ACTIVITY’;  

‘THE KEY TO UNLOCKING A USER’S 
INTERNET ACTIVITY AND,  
ULTIMATELY, THEIR IDENTITY’.”

“IN A PRIVATE DISPUTE…  
THE STANDARD FOR INTERVENER 
STATUS IS MORE ONEROUS THAN  
IN A DISPUTE WITH CLEARER  
PUBLIC ELEMENTS.”
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Here, the parties agreed that Mr. Bykovets had a direct 
interest in the requested IP addresses and a subjective 
expectation of privacy in their informational content. 
The subject matter of the search was the information 
that IP addresses can reveal about specific internet 
users, which can lead directly to a user’s identity.  
The expectation of privacy was objectively reasonable 
in the circumstances of the search. Internet users 
do not have a meaningful choice about controlling 
their information, the internet harbours much more 
information than where there are limits of physical 
space (making the lack of physical intrusion an 
insignificant factor), and personal computer data  
can expose deeply revealing information even before 
there is any attempt to determine identity.

The intensely private information that may be revealed 
through an IP address strongly suggested that the 
public’s privacy interest should prevail over the state’s 
interest in law enforcement. The vast information 
about users collected and available on the internet, 
even without the users’ knowledge, has essentially 
altered the topography of privacy under the Charter. 
Conversely, requiring the police to obtain judicial 
authorization before obtaining an IP address is not 
onerous. Such judicial oversight moves the decision 
to disclose information to the state from the hands of 
private entities back under the protection of the Charter. 

This case represents a significant expansion of privacy 
rights for Canadians in an increasingly digital world. 
IP addresses have the potential to reveal significant 
personal information. The Court’s recognition of 
that should reassure Canadians that they don’t 
need to become “digital recluses” in order for their 
constitutional privacy rights to be respected.
1	 2020 ABQB 70.
2	 2022 ABCA 208.

JURISDICTION & AIR TRANSPORTATION: 
INTERNATIONAL AIR TRANSPORT ASSOCIATION V 
CANADA (TRANSPORTATION AGENCY)

In International Air Transport Association v Canada 
(Transportation Agency), the SCC considered whether the 
Air Passenger Protection Regulations (the “Regulations”) 
were ultra vires the regulation-making authority given  
to the Canadian Transportation Agency (the “Agency”)  
by the Canada Transportation Act (the “CTA”).

In 2018, amendments to the CTA empowered the Agency 
to make regulations in relation to flights to and from 
Canada, including in relation to mandated minimum 
compensation to passengers on international flights in 
the case of delay, cancellation, denial of boarding and 
lost or damaged baggage. The Regulations, which arose 
from the CTA amendments, were implemented in 2019. 

Various air carriers and transportation associations 
challenged the Regulations by way of statutory 
appeal to the Federal Court of Appeal, arguing that 
the Regulations conflicted with the Convention for the 
Unification of Certain Rules for International Carriage  
by Air (the “Montreal Convention”).1

The Montreal Convention applies to all international 
carriage by air, of persons, baggage or cargo. Among 
other things, it clarifies the types of events for which 
a carrier is liable in the event of damage (including 
passenger death or injury, damage to baggage or 
cargo, and damage occasioned by delay), and sets 
out limits of liability linked to claims for such events. 
Article 29 of the Montreal Convention contains an 
exclusivity principle, providing that “any action for 
damages” is subject to the conditions and limits of 
liability set out therein. It was asserted that, because 
the Regulations required air carriers to compensate 
passengers on international flights when their flights 
were delayed or cancelled or when passengers were 
denied boarding or their baggage was damaged, they 
conflicted with the Montreal Convention exclusivity 
principle and were ultra vires the Agency’s authority 
under the CTA. 

The Federal Court of Appeal dismissed the challenge 
brought by the airlines, finding that the Regulations 
largely were intra vires the CTA.2 The airlines appealed 
to the SCC.
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The Court unanimously held that the Regulations  
were not ultra vires the CTA and dismissed the appeal.3 
In reasons written by Justice Rowe, the Court held 
that the Regulations do not provide for an “action 
for damages” and do not fall within the scope of the 
Montreal Convention’s exclusivity principle. Rather,  
the Regulations are better understood as a “consumer 
protection scheme”, operating in parallel with the 
Montreal Convention. Therefore, there was no basis  
to conclude that they are ultra vires the CTA.

This case is an interesting addition to the body of case 
law that is arising in the context of the Regulations. 
We may continue to see litigation arising from the 
application and interpretation of the Regulations by 
affected passengers, particularly in the context of 
COVID-19 travel related disruptions. 
1	 28 May 1999, 2242 U.N.T.S. 309.
2	 2022 FCA 211. The appeal was dismissed with one discrete exception: 

subsection 23(2) of the Regulations, which dealt with delayed, rather 
than lost or damaged, baggage. That portion of the FCA decision was 
not appealed to the SCC.

3	 2024 SCC 30.

CONTRACTUAL PENALTIES:  
660 SUNNINGDALE GP INC. V FIRST SOURCE 
MORTGAGE CORPORATION

In 660 Sunningdale GP Inc. v First Source Mortgage 
Corporation, the Ontario Court of Appeal clarified  
the legal principles applicable to contractual penalty 
clauses and relief against forfeiture, and confirmed 
that a contractual payment must be premised on 
or triggered by a breach in order to qualify as an 
unenforceable penalty.

660 Sunningdale, a commercial real estate developer, 
agreed in a commitment letter to pay a 2.75% “Lender 
Fee” to First Source Mortgage in consideration for its 
commitment to a $15.5 million loan. $100,000 of the 
fee was payable upfront, with the remaining $326,500 
to be paid from the loan proceeds on closing. The 
developer executed the commitment letter and paid 
the initial $100,000 but subsequently decided not to 
proceed with the loan. The developer sought the return 
of the upfront payment and relief from paying the 
remaining balance of the fee, on the basis that the fee 
was an unenforceable contractual penalty.

The motion judge, by way of summary judgment,  
held that First Source was entitled to keep the 
$100,000 that had been paid, as it was a legitimate 
“pre-estimate of damages” rather than a penalty 
clause. However, the developer was released from  
the balance of the fee because it was an unenforceable 
penalty. The motion judge also would have granted 
relief from forfeiture from the balance, on the  
basis that the lender’s demands and actions led  
the developer to pursue alternate financing.1 

The Court of Appeal disagreed, finding that the 
developer was liable to pay the balance of the fee.2 

The court held that the motion judge had erred in 
finding the balance of the fee to be an unenforceable 
penalty clause. A penalty clause stipulates a purported 
remedy for breaching the contract. The fee balance was 
not a “stipulated remedy” for a breach of contract; it 
was payable whether or not the contract was breached. 
The body of law governing penalties had no application.

“THE REGULATIONS ARE BETTER 
UNDERSTOOD AS A “CONSUMER 
PROTECTION SCHEME”, OPERATING 
IN PARALLEL WITH THE MONTREAL 
CONVENTION. THEREFORE, THERE WAS 
NO BASIS TO CONCLUDE THAT THEY 
ARE ULTRA VIRES THE CTA.”

“CONTRACTUAL PAYMENTS THAT  
ARE NOT CONTINGENT ON BREACHES 
ARE UNLIKELY TO BE CHARACTERIZED 
AS PENALTIES AND LIKELY TO BE 
ENFORCED BY COURTS, ABSENT 
CONSIDERATIONS THAT COULD  
LEAD TO UNCONSCIONABILITY,  
EVEN IF THEY ARE SIGNIFICANT.”
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The motion judge also erred in granting relief against 
forfeiture. Relief against forfeiture is an equitable 
remedy that can relieve applicants from excessive 
contractual consequences resulting from non-
compliance with the contract. In this case, the fee 
balance was not payable due to non-compliance.  
It was part of a sum payable as consideration under 
the loan contract in return for the loan commitment, 
regardless of whether there was a breach of 
contract. By granting relief against forfeiture in such 
circumstances, the motion judge in effect applied the 
doctrine of unconscionability to address a contractual 
term that she found to be excessive, despite the 
absence of a finding of inequality of bargaining power.

This case highlights the importance of contract parties 
distinguishing between contractual payments and 
penalty clauses. Contractual payments that are not 
contingent on breaches are unlikely to be characterized 
as penalties and likely to be enforced by courts, absent 
considerations that could lead to unconscionability, 
even if they are significant. Payments that are 
contingent on breaches must be limited to a genuine 
pre-estimate of damages in order to be enforceable.
1	 2023 ONSC 2129.
2	 2024 ONCA 252.
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150 YEARS OF JUSTICE: THE SUPREME COURT  
OF CANADA’S MILESTONE ANNIVERSARY
Happy 150th birthday and joyeux anniversaire to the Supreme Court  
of Canada! 2025 marks 150 years since the SCC was established.  
From its inception hearing a mere four cases in its first year to its 
evolution as Canada’s highest court, the SCC has profoundly shaped  
the landscape of Canadian law.

The SCC was established in 1875, eight years after the Constitution Act, 
1867 (also known as the British North America Act, 1867) gave Parliament 
the power to constitute, maintain, and organize a “General Court of 
Appeal for Canada” After a few unsuccessful attempts in 1869 and 
1870, Parliament passed a bill for the creation of the SCC on April 8, 
1875. Influential in its creation were Sir John A. Macdonald, Télesphore 
Fournier, Alexander Mackenzie, and Edward Blake. 

The first Chief Justice of the SCC was sworn in on October 8, 1875.  
The remaining judges were sworn in on November 8, 1875. The Court’s 
first sitting day was January 17, 1876. Unfortunately, there were no cases 
to be heard yet! The Court did not hear its first case until April 1876. 

The SCC has undergone a number of significant changes since its creation:

•	 In its first year of existence, the Court heard only four cases. 
Today, the Court typically hears about 40 to 60 appeals per year. 

•	 When the SCC was first created, it had only six judges. The 
number was increased to seven in 1927 and, by 1949, had been 
raised to its current total of nine. 

•	 The SCC was not Canada’s highest court for much of its history. 
Until 1933 (for criminal appeals) and 1949 (for civil appeals), 
SCC decisions could be appealed to the Judicial Committee of 
the Privy Council (“JCPC”). The JCPC, which still exists today, 
is the court of final appeal for the United Kingdom’s overseas 
territories and Crown dependencies and for Commonwealth 
countries that have retained the right of appeal to the JCPC. 

For more information about the history of the SCC, visit its website:  
www.scc-csc.ca/court-cour/creation-eng.aspx 

Or, visit its dedicated 150th anniversary webpage:  
www.scc-csc.ca/150/index_eng.html

A NUMBER OF ACTIVITIES ARE 
PLANNED TO CELEBRATE THE SCC’S 
ANNIVERSARY. THESE INCLUDE:

•	 Visits by SCC judges 
to five Canadian cities 
(Victoria, British Columbia; 
Moncton, New Brunswick; 
Yellowknife, Northwest 
Territories; Sherbrooke, 
Quebec; and Thunder Bay, 
Ontario), giving members 
of the public, students, 
journalists, and the legal 
and judicial communities 
the opportunity to engage 
with members of the Court; 

•	 A bilingual legal symposium 
on April 10 and 11, 2025, 
examining the role of the 
SCC in the justice system; 

•	 Legal essay and art 
contests for students  
across Canada; 

•	 A ceremonial opening  
of the judicial year in 
October 2025; and 

•	 A law clerk reunion  
in June 2025 (at which  
our Lerners’ partner  
Debbie Boswell will  
be in attendance!).

“FROM ITS INCEPTION HEARING A MERE FOUR CASES 
IN ITS FIRST YEAR TO ITS EVOLUTION AS CANADA’S 
HIGHEST COURT, THE SCC HAS PROFOUNDLY SHAPED 
THE LANDSCAPE OF CANADIAN LAW.”
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EDITOR-AT-LARGE

EARL CHERNIAK, K.C.   
PARTNER AND CHAIR OF THE LERNERS APPELLATE ADVOCACY GROUP

Earl Cherniak is one of Canada’s leading trial and appellate counsel. 
He has more than 60 years of litigation experience and over 30 years 
of specializing in commercial litigation, arbitration and appellate 
advocacy. His practice focuses on trial and appellate work, arbitrations 
and mediations across a broad spectrum of complex commercial, 
insurance and public litigation matters. He has been counsel in 
several precedent setting appeals over the course of his career.

EDITOR

REBECCA SHOOM   
PARTNER

Rebecca Shoom is a partner in Lerners’ Toronto office and Deputy 
Practice Group Leader of the Dispute Resolution and Advocacy Practice 
Group. Her practice focuses on litigation and dispute resolution in a 
wide range of areas, including commercial litigation and arbitration, 
appeals, defamation, securities law, employment law, public and 
administrative law, class actions, and professional regulation.

EDITORIAL TEAM
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EDITORIAL TEAM

JOHN PETRELLA PARTNER

John Petrella is a partner in Lerners’ London office and a member of the firm’s 
Appeals, Dispute Resolution and Advocacy, Education Law, and Health Law groups. 
His experience in civil litigation encompasses negligence, informed consent, breach 
of contract, Occupational Health and Safety prosecutions, employment law, data 
security and privacy matters. He works collaboratively with institutions, including 
educational institutions, to develop strategies and best practices that minimize 
risk and ensure regulatory compliance.

HALEY BRITTAIN ASSOCIATE

Haley Brittain is an associate lawyer in Lerners’ Toronto office. She maintains 
a broad commercial practice which includes appeals, contractual disputes, 
shareholder disputes, estate litigation, bankruptcy, insolvency, municipal law 
and professional liability. She is experienced in mediation and settlement.

DEBBIE BOSWELL PARTNER

Debbie is a partner in Lerners’ London office and a member of the firm’s Dispute 
Resolution and Advocacy, Appeals, and Health Law practice groups. A former judicial 
clerk at both the Court of Appeal for Ontario and then at the Supreme Court of 
Canada, Debbie has market-leading legal research and analysis skills, and the ability 
to provide unique predictive insights into the inner workings of legal decision-makers. 
She regularly assists institutions (including in the municipal and education sectors) 
and professionals with labour and employment matters, human rights matters, 
litigation, and professional regulation.

ZAHRA VAID ASSOCIATE

Zahra Vaid is an associate lawyer in Lerners’ Toronto office. She maintains 
a broad insurance litigation practice, with expertise in defending municipalities 
and their related public entities in property damage, personal injury, general 
municipal liability, motor vehicle accidents, commercial and general liability, 
E&O liability, occupiers’ liability, police liability, roads liability, sexual assault 
and abuse liability, transit liability and building inspection claims.
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EDITORIAL TEAM

MEGAN PETERS  ARTICLING STUDENT

Megan is an articling student in Lerners’ London office. She graduated from the 
University of Toronto. She also holds a First Class Honours BA in Psychology from 
McGill. She has worked as a Research Assistant at the University of Toronto, as well 
as a Laboratory Coordinator at McGill. Megan served as a Women’s Rights Resources 
Working Group member and Leader with the International Human Rights Program  
at the University of Toronto.

DAVID ZHANG  ARTICLING STUDENT

David is an articling student in Lerners’ London office and holds a Juris Doctorate 
from Western Law and a BA in Honours Business Administration from Ivey Business 
School. David worked at The World Bank Group in Washington DC in the summer  
of 2022 as an Insolvency and Debt Resolution Consultant. He was a Staff Editor  
for the Western Journal of Legal Studies, was a member of the Waterloo Economic 
Development Advisory Committee and a Research Analyst with the Ivey Value Fund, 
Ben Graham Centre for Value Investing. David’s other past professional work  
includes venture capital, private equity, and economic development.

JASON THACKER  ARTICLING STUDENT

Jason is an articling student in Lerners’ Toronto office. He graduated from Queen’s 
University, Faculty of Law and holds a BA in Law from Carleton University, a BA in 
Philosophy from the University of Ottawa and has a Film Production diploma from 
Confederation College.
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ABOUT LERNERS’ APPELLATE ADVOCACY GROUP
At Lerners, we know that the Canadian appellate landscape is ever-changing.  
We are passionate about the unique nature of appeals and our lawyers have  
the battle-tested specialized knowledge and experience with the appeal process 
and appellate courts that delivers results.

We represent a broad range of clients and have argued a wide variety of appeals  
in insurance law, family law, tort law, class actions, commercial law and municipal 
law as well as questions of constitutionality. We regularly appear before the  
Court of Appeal for Ontario and the Supreme Court of Canada, and have been 
involved in some of the leading appeals in Canadian jurisprudence.

For more information, visit our website, and join us on X, formerly Twitter,  
@LernersAppeals every #LernersAppealWednesday to stay abreast of  
the latest developments in Canadian appellate law.

OUR OFFICES
LONDON 
85 Dufferin Avenue  |  519.672.4510
STRATHROY
53 Front Street West  |  519.245.1144

TORONTO 
225 King Street West, Suite 1600  |  416.867.3076
KITCHENER-WATERLOO
9 Ahrens Street West  |  519.778.8585


